LAND AT RECTORY FARM YATTON
APPEAL Ref: APP/D0121/W/24/3343144
Response to LPA’s Undated Note Relating To Land Ownership

1. Introduction

1.1. On the 8" November 2024 the Appellant received an undated note from the LPA
again raising issues of a Land Ownership/Control nature. It had been understood
that such issues had by now been dealt with. This note attempts to deal with these
further/resurrected points once and for all.

1.2. The LPA’s note raises the following (paraphrased) matters:
1.2.1. The use of certificate C
1.2.2. The land bound within the s106 agreement
1.2.3. Sensitivities of features within the shadow HRA
1.2.4. Proposed licence of the mitigation land

2. Certificate C

2.1. It is a matter of record that this application was made using certificate C to satisfy
the terms of section 65 of the Town and Country Planning Act 1990 and article 13 of
the Town and Country Planning (Development Management Procedure) Order 2015
(the Order) and to fulfil the general requirement that any person that may have (or
believe they have) an interest in the land the subject of the planning application is
duly notified of the intention to apply for planning permission. Certificate C being
used in circumstances where the applicant/appellant is not the sole owner of the
application site and is not aware of the names and addresses of every person that
might have an interest in such land.

2.2. The LPA now question whether the appeal can be entertained because it now
questions whether a) the requisite newspaper notices were published and whether
“reasonable steps” were taken to identify other owners of the land. These being
submissions that should have been made many weeks ago (if they were to be made
at all).

2.3. Attached are the 2 notices that were inserted in the North Somerset Times on the
15" March 2023 for the application and 24™ April 2024 for the appeal .

2.4. The appellant being a housing developer and with the full intention of purchasing the
land in order to carry out housing development (subject only to the grant of the
planning permission) has, of necessity, sought to identify persons who may have an
interest in the land. In this case a search of land registry was carried out and the
land owners, via their solicitors, were interrogated as to the identity of any third party
that may have an interest in those parts of the land that were not registered. No
such persons were found. To the best of the owners’ knowledge they have owned
and managed the entire area within the land (registered and unregistered)
throughout their period of ownership In the case of title AV101173 the period of
almost 40 years ST859846 being 4 years and in the case of the remainder (and
majority) of the site that period being over 10 years.

2.5. In those circumstances the advertisement was placed in the Somerset Times on the
15" March 2023. There being no responses to that advertisement suggesting other
owners certificate C was completed on the 27" March 2023 asserting that the known
owners of the land had been served notice and that the advertisement had been
placed. All of which is correct. It is true that in fact further steps had already been
taken to ascertain the existence of other owners of the land but the requirement in
completing certificate C is not to set out an exhaustive study of the steps taken



(although note here that the certificate on the council’s application form goes further
than as required by the Order. The Order requires only that “reasonable steps” have
been taken whereas the LPA certificate suggests “all reasonable steps”, it is
suggested the Order’s formulation is to be preferred to the extent thisis material) In
any event the LPA did not raise the matter throughout the application process and
has only sought to make an issue of it at this very very late juncture.

2.6. In absence of any further avenue to pursue it is entirely reasonable for the appellant
to have used the certificate C process and to have completed the certificate as it did.
It is also worth commenting that in this part of the Somerset levels this situation is
fairly common and has been encountered multiple times previously.

2.7. The alternative to using certificate C would be to say that:

2.7.1. only it (Persimmon Homes) had ownership of the land, which is patently not
correct (certificate A) or

2.7.2. all other persons who have an interest have been served with notice, which it
was again not possible to certify (certificate B), or

2.7.3. none of the owners of the land were know, again not correct (certificate D).

2.8. Article 13 requires that if the applicant “....has taken reasonable steps to ascertain
the names and addresses of every such person, but has been unable to do so ...”
then under the provisions of article 14 certificate C is the appropriate means to
certify the land ownership position and that publicity requirements have been met. It
will be noted that there is no further guidance as to the meaning of “reasonable
steps” but it is submitted that the steps taken above fully satisfy that test.

2.9. The LPA have been aware of the land ownership situation since the application was
made in March 2023 which was supported by Certificate C. It has been fully aware
of the title to the land from, at the latest, 10" September 2024. In relation to their
email of 13" August 2024 wider discussions were ongoing but on the 26"
September an email reply was sent to the council which read (in so far as relevant)

“In terms of title | have been through the CoT [certificate of title] and made some
comments in response to yours. | think the only point that comes out of that is your
query on the use of Certificate C. Having checked the title information against the red
line plan it seems clear that there are some very small areas on the periphery of the site
that are not included in the titles. | attach an annotated plan showing a couple of

these. You will see if you compare the title plans with the red line plan that particularly
along the ditches on the boundary of the appeal site the title boundaries are inconsistent
as to whether all none or part of the ditch is included in the title. That is not a problem for
the application. The access points appear to the boundary of the site. However, given
this uncertainty it was thought best to ensure the application was properly advertised. To
accommodate that | would suggest that the redline plan attached to the CoT should be
replaced by a plan based on the title plans rather than the application site. | am content
for the s106 plan to be kept as is on the basis that if (as seems likely) the landowners
own at least half of the ditch where they own the banks of the ditch all land owned by the
owners will be bound. “

2.10. No response was received to that email in relation to the use of certificate C
and certainly no question was raised as to the validity of the application/appeal. It
was therefore believed that the matter had been dealt with in as far as it needed to
be.

2.11. The LPA now assert that a neighbouring resident might own part of the land.
The resident’s letter is dated 28™ June 200024 (sic) but the LPA have only now
sought to bring this matter up. No evidence is brought forward to support the



resident’s assertion (either by the resident or the LPA). Investigation on behalf of
the appellant reveals that the property of 10 Grace Close is not registered. It would
therefore be necessary to examine the title deeds to determine what land is owned
as part of the property. However, it is enlightening that both properties on either side
of number 10 are registered and neither of their boundaries extend into the rhyne as
it is alluded the boundary of number 10 does. It might be possible that the property
benefits from ownership of half of the width of the rhyne (as can be the case with
land adjacent to highways or rivers). However, the LPA has been steadfast in their
correspondence with the appellant claiming that such rule does not apply in relation
to rhynes. Without any evidence to the contrary it is suggested that 10 Grace Close
has no interest in the land in the same way as the neighbouring properties have no
interest in the land. As the LPA well knows the appellant is under no duty to serve
notice on this resident having publicised the application in a local newspaper
(without response from the owner of 10 Grace Close prior to the application and
appeal ) and no reason to do so having no information to suggest the property at 10
Grace Close encroaches into the land.

2.12. As a final point in relation to 10 Grace Close there are no specific plans for
works to this rhyne and thus even if the property does extend into the rhyne it will
not be affected by the development.

2.13. Given all that is set out above it is not accepted that the appellant has erred in
any way in relation to the form or process of the certificate provided in these
proceedings. It is however, worth considering the attitude of the courts where
defects have been pointed out in certificates. It should be said such defects are
more normally the result of not having notified the owner of part of an application
site. That is not the case here. Other than in cases where there is apparent fraud
and an intention to mislead (as was the case in R (Pridmore) v Salisbury DC [2004]
EWHC 2511 (Admin) (not the same Pridmore as is presently employed by the LPA
as solicitor to this matter) the courts have been slow to find that the grant of
permission should be quashed as a result of a defect in the certificate used to satisfy
notification requirements under the Order. Even in cases where the owner of part of
an application site has clearly not been informed of the application the court has
taken a pragmatic view and looked at the wider circumstances to determine whether
there is any prejudice. In cases such as Main v Swansea City Council [1985] 49 P.&
C.R.26 and High Court of Northern Ireland in Re Callan (unreported; May 7, 1997;
Coghlin J.) such that even where there were fundamental errors in the certificate
used the court would retain its discretion and in doing so would look at factors such
as.

2.13.1. the nature of the failure,

2.13.2. the identity of the applicant for relief,

2.13.3. the lapse of time and

2.13.4. the effect on other parties, including the public

None of these factors, when viewing the present case, would in any way lead to any
suggestion that the appeal should not proceed. As already stated, it is not even
accepted that there is any defect and further not even the LPA actually state that
there is a defect, although that is alluded to.

2.14. The final paragraph under this heading is confusing as it relates to various
property documents the purpose of which reference is unclear. In as far as this
relates to certificate C the existence or substance of these documents has no
bearing on the use of certificate C in these circumstances. If it is a misplaced
reference to ownership of the land bound by the s106 Agreement then again these
prior documents do not give rise to interests that can or should be bound into the



agreement. This is now accepted by the LPA who have agreed the terms of the
s106 Agreement.

3. Land Bound Within the S106 Agreement

3.1. The present position is that all of the land within the application boundary that is
within a known ownership is bound by the terms of the s106 Agreement to comply
with the obligations contained in that agreement. The only land that is not so bound
is land that is unregistered and not in a known ownership. That said, it is believed
highly likely that the owners of the registered land are the only people with an
interest in the unbound land since they are the only people to have used or carried
out any works of maintenance to the unregistered parts. The unregistered parts all
form ditches or rhynes that bound or cross the application site.

3.2. The parts of the land in question are shown on the title plan for title AV125643
attached as Appendix 2 and can be identified where there are 2 parallel red lines
denoting a gap in the registered title. An example of this is shown below in an
excerpt from that title plan.

e

of the land forms a relatively small proportion of the overall
land area contained within the appeal site. As set out above there are no third
parties that are known to have an interest in these parts of the land and it is in fact
highly likely that the existing owners of the land are also the owners of the
unregistered parts. It was therefore suggested to the LPA that all of the land within
the boundary of the application site be included as bound within the s106
Agreement. The registered land would be fully and securely bound the unregistered
land would then be bound to the extent of the owners interest in them. This
proposal was made to the LPA and also in the note submitted in response to the
Adjournment Note and dated 11" October 2024. This point was debated at some
length with the LPA and terminated in a revised draft received by the appellants from
the LPA on the 23 October which was revised to include only the registered title to
be bound. With some very minor amendments/corrections (not relevant to this
discussion) this draft is the basis of the agreement presently being executed by the
parties. The LPA has therefore declined to include any reference to the unregistered
parts of the land.

3.4. Therefore, the reason that the area bound by the s106 Agreement is smaller than
that shown in the note of 11" October is because the LPA have required that. In
doing so there is no indication as to what material impact that has on the ability of
the LPA to secure the obligations contained in the s106 Agreement. As has
previously been submitted there is in fact no difficulty with enforcing any such
obligation.

5624



3.5.

3.6.

In broad terms the obligations contained in the s106 Agreement are:

3.5.1. Affordable Housing

3.5.2. Contributions for various purposes

3.5.3. Open Space

The affordable housing will take place on the registered land and the contributions
can quite effectively be secured against that land. The Open Space proposals have
not yet been fully formulated or agreed with the LPA but such as they are there are
no specific proposals in relation to the ditches or rhynes. Importantly there is no
provision in the s106 Agreement to comply with the terms of the shadow HRA. ltis
clear that the affordable housing requirement can and will be achieved on the
registered land bound by the agreement. There is similarly no difficulty in enforcing
payment of the contributions based only on the registered land being bound. It is
stressed both that the LPA has agreed the terms of the s106 Agreement and that it
has not raised any specific concern to suggest that any of the obligations contained
within the s106 Agreement cannot be enforced adequately.

4. Sensitivities of Features Within the Shadow HRA

41.

4.2.

4.3.

4.4.

4.5.

This is a new point raised by the LPA. As set out in the undated note there is no
actual accusation that something will or will not happen but merely an inference that
some undefined issue might arise. However, to deal with the points that appear to
arise and for ease the plan from page 8 of the shadow HRA is set out below at 4.5.
The specific issues appear to relate to hedgerows H1, H6, H7 and H11. Hedges H1,
6,and 7 run along the southern boundary of the land. The registered land lies along
the application boundary and there is no reason why this hedge cannot be improved
by further planting within the land. H11 lies along the northern boundary of the land
and again whilst the registered boundary lies to the south of the drain in this
location. there is also no indication as to why the promised additional planting of new
hedge cannot or will not take place.

Finally it is suggested that hedge H11, H12, H13, H14 and H15 (which forms the
northern boundary of the land) lies within the ownership of the owners of land to the
north. This hedge lies on both sides of this boundary ditch and even if it did not there
is no reason it could not be improved and reinforced by planting to the south of the
boundary drain. To confirm this position please see the photographs taken from
within the land looking along the line of hedges H11, 12 and 13 at Appendix 4. This
clearly shows the hedge within the land and capable of being improved as
necessary. The position is similar elsewhere on the land.

The LPA seem to conflate as an issue the land within the s106 Agreement (or rather
the land excluded from it) and land that will be controlled by the conditions affecting
the application land. The application site will be controlled by the conditions whether
or not the land is within the registered titles bound by the s106 Agreement. It will be
clear from remarks made above that this is not a case where the application
boundary will knowingly affect third parties. It is believed the land within the
boundary has been managed and used by the existing landowners over many years.
The application has been very well publicised and therefore if third parties were able
to demonstrate ownership and or control over part of the land there has been ample
opportunity to do so. Other than the owner of 10 Grace Close it is not understood
that any such person has come forward and in relation to 10 Grace Close for the
reasons set out above it is not believed any such claim has been substantiated.



4.6. The conditions to be applied to the planning permission (if the appeal succeeds)

include condition 13 that requires a LEMP which in turn requires details of the
measures to be taken in relation to the landscape and ecological management of the
land together with measures for ongoing maintenance and management. Further,
conditions 17 and 18 require existing hedges to be retained or planted to be
identified and again that these be maintained. Finally condition 11 provides explicitly
that the requirements of the shadow HRA shall be complied with prior to occupation
of the development. There is no reason suggested as to why this will not effectively
manage the position in relation to the various hedges referred to.

5. Proposed Licence of the Mitigation Land
5.1. This is not a new point but one already aired in full by the LPA at the s106/conditions

session of the appeal (and before that). The measures proposed in this appeal to
deal with the proposed Bat Mitigation Land are the same as were used with approval
in relation to the appeal (reference APP/D0121/W21/3286677) on land immediately
to the south of the appeal land. This has been pointed out to the LPA. Inspector Mr
Harold Stephens considered this point in some detail and confirmed that the
arrangements were acceptable. The form of the licence that the LPA complain of is
not part of the requirements of the permission either granted in the prior appeal or to
be required under the conditions or s106 obligations relating to this appeal.
However, | can confirm that the terms of the licence in both cases are materially the
same. Similarly, the same (or at least the equivalent) condition is proposed to be
imposed in this appeal as was the case in the previous appeal. In this appeal the
proposed condition is condition 12 and in the prior appeal it was condition 18, both
are included as Appendix 3.



5.2. The council have not explained why the arrangements to secure the off site bat
mitigation in the previous appeal are now unsatisfactory in this appeal. It is clear
from the decision letter that Inspector Stephens considered this matter very
thoroughly. St Modwen the developer of the land to the south has now submitted an
application to discharge condition 18 of its permission which is being progressed
under application 23/P/2166/A0OC. No fundamental objection has been raised to
that application and in fact the LPA’s ecology officer has reported favourably on the
application suggesting the condition can be discharged.

6. In Conclusion

6.1. These comments have been made very late in the appeal process having either
already been made and (apparently) dealt with or having only emerged now without
any warning or change in circumstance to explain why they are now being put
forward.

6.2. As to the perceived issues with certificate C the point is entirely without merit. As
explained it is not possible for the appellant to have used either certificate A B or D
and it was therefore forced to use certificate C. The procedural steps were followed
correctly. It would appear this is simply a very late attempt to cause mischief without
any substance.

6.3. The LPA have agreed the terms of the s106 Agreement. That agreement is
presently being executed by the parties in preparation for it being sent to the LPA for
completion before the resumption of the inquiry. The LPA do not give any indication
of what issues or problems there will be in fully enforcing the terms of the s106
Agreement as drafted. It is submitted that is because there are no such issues or
problems. The LPA would otherwise not have agreed the document.

6.4. In relation to “Sensitivities” contained in the shadow HRA it is not explained what
the actual problems that might arise are. However, it is absolutely clear that via the
presently agreed conditions or the s106 or both there will be provision to ensure that
where hedge planting is required it can be carried out and can be required to be so
carried out.

6.5. As explained above the terms of the licence are to all intents and purposes the same
as was the case in the previous appeal on land to the south. The licence does not
form part of either the conditions or the s106 Agreement but such arrangements
were found to be entirely satisfactory in the previous appeal. No explanation is
given either as to why this point has been raised again so late in this appeal or why
the arrangements should not be acceptable here when they were approved
previously.

6.6. For the reasons set out above it is suggested there is no merit in any of these very
late submissions from the LPA.

(Lot W fBhiunlt 2P

Clarke Willmott LLP —19.11.24
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Title Plan for AV125643
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Appendix 3

Comparison Between Condition 18 of Appeal APP/D0121/W21/3286677 and Proposed
Condition 12 of this Appeal

Condition 18

No development shall take place until bat surveys of the proposed off-site bat mitigation
land, which is outlined in blue on the plan (Drawing number 6830 Figure 1), have been
carried out, in accordance with the requirements set in the North Somerset and Mendip
Bats SAC SPD. Following this, no development shall take place until a final scheme for
bat mitigation including a timetable for its implementation which is informed by the
results of the Bat Surveys, and an accompanying habitat management plan for the
offsite habitat, which avoids adverse effects from the development on the integrity of the
North Somerset and Mendips Bats SAC, has been submitted to and approved in writing
by the Local Planning Authority. The approved bat mitigation scheme and habitat
management plan shall be carried out in accordance with the approved details.

Condition 12

No development shall take place until a final scheme for bat mitigation, in accordance
with the shadow HRA (dated February 2024), including a timetable for its implementation
which is informed by the results of the Bat Surveys, and an accompanying habitat
management plan for the offsite habitat, which avoids adverse effects from the
development on the integrity of the North Somerset and Mendips Bats SAC, has been
submitted to and approved in writing by the Local Planning Authority. The approved bat
mitigation scheme and habitat management plan shall be carried out in accordance with
the approved details.

Reason: To ensure that ecological mitigation measures are delivered, and that
protected /priority species and habitats are safeguarded in accordance with the
Ecological Impact Assessment report dated March 2023 by Clarkson and Woods and
that Policy C4 of the North Somerset Core Strategy and Policy DM8 of the North
Somerset Sites and Policies Plan (Part 1).



Appendix 4

Photographs of Hedges H11, H12 and H13
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